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W h at d o w ord s li ke
“corruption”, “waste”,
“public contracts”, and
“school construction”
have in common?
While the answer was
in virtually every New
Jersey newspaper last
year, their relationship
apparently escaped the
attention of the judges
who authored the opinion
in William Scotsman, Inc.
v. The Garfield Board
of Education. For the
court’s failure to realize
why public bidding is so
important, and how it
helps the construction
industry as well as the
taxpaying public, this
opinion clearly earns a
richly deserved Galloping
Gertie Award for the worst
analyzed New Jersey construction law case of the past
year.
The court’s decision answered a question which it never
should have asked: when the government enters into an
illegal public works contract, and
it then decides to follow the law by
refusing to honor the contract, the
government must still pay damages
for the contract’s breach. Scotsman
had entered into an agreement for it
to specially manufacture and lease
portable preschool classrooms to
the Garfield Board of Education.
First, the Board passed a resolution to authorize this
purchase. Then, the contract was signed by the Board’s
secretary/business administrator and initialed by the
superintendent of schools. The Board also obtained a good

price on some really nice
classrooms, and there
was “not the slightest
hint of impropriety” in
the negotiation. What
was missing, however,
w a s a n a tt e m p t t o
publicly advertise the
contract or award it to
the lowest responsible
bidder even though the
law included no relevant
exceptions to required
bidding, such as the
“emergency exception”.
Scotsman also knew
that something seemed
wrong. The State of
New Jersey was buying
p o r t a b l e p re s c h o o l
classrooms for the same
program and Scotsman
had to bid for that work.
When Scotsman brought this to the attention of the Board’s
aforementioned secretary/business administrator, it was
wrongly assured that the Board could proceed without
public bidding.
After Scotsman had finished the
classrooms, the Board refused to
pay for them. Grant funding was
supposed to come from the State,
but when the State discovered that
the Scotsman contract had been
awarded without public bidding, the
State refused to go forward with the
grant. When the Board then refused
to go through with its unlawful contract and pay for the
classrooms, Scotsman sued to recover damages.
Continued on page 2

Finding in fav or
of Scotsman, the court’s
opinion repeated a virtual mantra
about the importance of public bidding.
Furthermore, the court flatly stated that the
public bidding laws did not authorize the contract.
Nevertheless, the court upheld the contract based on
“equitable estoppel”. Estoppel is an old word which means
“stop”. Thus, an equitable estoppel stops a party “from taking
a course of action that would work injustice and wrong to
one who with good reason and in good faith has relied upon
such conduct.”
The court continued by stating that estoppel had been
applied against government action in some cases even when
the law would not support the government’s action. Since
the Board had assured Scotsman that the transaction did
not require public bidding, the Board had actually obtained
a superior product, and there was no hint of impropriety, the
court stopped the Board from reneging on the contract and
decided that the Board had to pay damages for its breach.

What is terrible with this court’s approach is that
Scottsman’s win is a loss for everyone else. By claiming
estoppel, a government agency can now assert ignorance of
the public bidding laws to award contracts to “favorite sons”
and deny every other potential bidder the right to win a
contract. Honest but ignorant government bodies can
be cajoled into buying inferior services at superior
prices. Or, a shady deal in the back room can
produce a worse bargain. Furthermore,
proving “impropriety” is tough because
people hide this sort of conduct. And
Scotsman was not all that innocent—the
company knew the State was seeking
competitive bids for the same kind
of work. Why didn’t someone get a
lawyer’s opinion?
The court also ignored the letter of the
law. While a few modern decisions have applied equitable
estoppel when there is a small public bidding irregularity,
estoppel is not supposed to be used to frustrate an essential
purpose of a law or to ignore a mandatory prohibition
in the law. For contracts above a certain dollar amount,
and in the absence of a specific legal exception, the Public
Schools Contracts Law states that “every contract”, “shall
be awarded only by resolution of the board of education
to the lowest responsible bidder after public advertising…
.” Similar language is in other bidding statutes. The New
Jersey Supreme Court has also emphasized the importance
of public bidding: “the purpose of the public bidding
requirement is to ‘secure for the public the benefits of
unfettered competition’ and to ‘guard against favoritism,
improvidence, extravagance and corruption’.” “Public
bidding statutes … should be construed with sole reference
to the public good.” One would think that these principles
would resonate today—apparently not.
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New Jersey‘s public bidding laws do not permit
specifications to unfairly favor local businesses over
outsiders. Nevertheless, it still takes courage for a court
to look behind a seemingly unbiased statute for hidden
favoritism and then throw out the law when bias is
actually discovered. In DeFalco Instant Towing, Inc. v.
Borough of New Providence, a new Borough law required
“primary” towing companies to be located in the Borough
for the stated purpose of obtaining an early call response.
But under an earlier law, two towing companies from
neighboring towns had always been able to respond within
the same time period as two companies from the Borough.
Furthermore, the police department had the authority to
designate towing companies, and the department clearly
expressed its view that the outside companies were just
as quick to respond. There was also evidence that one
Borough company sought this new law for the purpose of
locking out competition. In these circumstances, the court
decided that even though laws carry a “presumption” of
being “legal” , the evidence in this case was so strong that
the supposed purpose of the law was just a subterfuge to
hide the real intent of favoring local companies. So, the
court threw it out. Good call.

In typical situations, a company’s debt to a contractor will
not be charged to the company owner even if the owner
takes money from the company which might relate to
the contractor’s work. In Advanced Enterprises Recycling,
Inc. v. Martin Bercaw, an individual named Bercaw owned
three landscaping companies who purchased wood mulch
products from companies owned by Peterpaul. One of
Bercaw’s companies collected over $100,000 for the mulch
it sold, but it did not pay a Peterpaul company for the
products. Instead, Bercaw apparently had his company
transfer almost all the money to his family and himself.
The court found that Bercaw was not personally liable
even though his companies did owe the money to the
Peterpaul company because the $100,000 was not explicitly
“earmarked” or segregated as a “trust fund” for the
Peterpaul company. Since the amount was only a debt to
the Peterpaul company, Bercaw had no personal obligation
to assure that his company paid the Peterpaul company.
Thus, he was not personally liable for “conversion”.
Unlike this New Jersey case, funds can be “trust funds”,
and subject a company owner to personal liability on any
public works or New York projects.

Wrestling with
Liquidated Damages

A contract’s “liquidated damages” clause has nothing to do
with liquids and little to do with damages, but it certainly
has a way of make things worse when construction projects
are not moving smoothly. Here are some tips about the
way these clauses are supposed to work and why they are
sometimes the contractor’s friend.
Liquidated damages clauses are like “binding” estimates of
delay damages. In legal-speak, “liquidated” means “fixed”.
So, a liquidated damages clause can fix the amount which
a party must pay when performance is delayed. They
usually have language like: “$100 per day for each day of
delay”, but in rare cases, they are phrased as: “10% of the
contract price”.
The courts are not supposed to enforce a liquidated
damages clause when the amount is intended to punish
a contractor by assessing a lot more in damages than a
delay might realistically cause. Nevertheless, courts do not
want to interfere with the rights of parties to negotiate
a contract of their own choosing. So while the law gives
the courts the right to throw out a clause if the liquidated
damages amount was not a reasonable estimate of likely
future delay damages, this rarely occurs. Furthermore, to the
extent the actual delay damage amount would be difficult
to estimate at the time of contracting, the more likely the
clause will be upheld.

When liquidated damages are
actually assessed, they are not
necessarily for the entire delay
period. Typical clauses can only
be enforced for the period when
the delay starts until the date of
substantial completion. If a contract
extends liquidated damages to
final completion, then a lower
liquidated damages rate should
be included for that later period.
Furthermore, the majority of court
decisions will not permit liquidated
damages to be assessed unless the
contractor is at fault for delay. A
few court opinions, however, have
extended liquidated damages to
time periods when the delay was
not the fault of either party.

When a proposed contract includes
a liquidated damages clause,
consider whether it might actually
help the contractor. If the rate in the
contract is very small in comparison
to the type of project, the clause
can limit the contractor’s exposure to an amount which is
less than actual delay damages. If the Owner insists upon an
unfavorable clause, ask whether the Owner prepared a prebid estimate of its anticipated loss from
delay or obtained a study. Then,
get any response in writing. This
is helpful during negotiations,
and also, any later attempts
to attack the amount as not
reasonable. In addition, try
to clarify that the clause
only applies to delay caused
by the contractor through
the time of substantial
completion.
During contract
performance, contractors
must also protect themselves.
If appropriate, request lots of extensions of time, in writing,
because contracts usually state that a failure to request an
extension can result in a waiver of the defense. At the very
least, all requests and any responses become part of the
evidence which the contractor can later use if accused of
causing delay. Finally, contractors should be careful to any
maintain all schedule updates in order to show how any
delays were not the contractor’s fault.

